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MEMORANDUM
TO: State Engineer - Enforce
FROM: nforcement Engineer
DATE:
RE: Documents for placement on Enforcement Database

Per our discussions earlier this week. I have entered three new cases on the Enforcement
database as follows:

SEAA NO. ALLEGED VIOLATOR

I 103
I 104
1 105

Kingston, Merlin B.
Gunnison Fayette Canal Co. / Warm Creek Ranch (Clair Dorius)
Phillips, Mike

Attached are copies of the complaints received in each case. I have attached a Post-it note to

each complaint identifying the SEAA number and the location of the original document, to the

best of my knowledge.

It is my understanding that you will work with Tina and Technical Services to arrange for these

documents to be posted on the website either as "TIF" or "pdf images.

I have other documents in my "working file" which I have generated or obtained, but I'd don't
believe those are ready for posting untiVunless referenced or incorporated into a formal
"proceeding" document. Please advise if I'm not following proper procedure.

EnforcementSection,CedarCityOffice,585NMainStreet,Suitel,P.O.Box506,CedarCity,UT 84721-0506

Ielephone (435) 5864231 . Facsimile (435) 586-2789 . www.wateftights utah.gov
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November 3,2OO5

VIA FAX AIYD US MAIL - 538.7440
Heather Shilton, Esq-
Utah Attorney General
1594 West North Temp1e, #300
Salt Lake City, Utatr 84116

Re: Merlin B- Kingston

Dear Heather:

i-i:; DEC -
WATER

SALT

I 2005

RIGHTS
LAKE

Enclosed, please find some information for your review which may merit a
possible enforcement action. The pertinent Applications to Appropriate, Nos.

3l-4323 and 3l-4324, were denied by Memorandum Decision of the State

Engineer in January 2OO5- The primary basis for denial was the lack of
availability of unappropriated water because Water Right No. 3l-2058 was

already approved. and certificated and accounts for all of the water in the

source, the A-1 drain.

Water Right No. 3l-2058 is owned by the Bureau of Reclamation and the water
is used by the Division of Witdlife Resources pursuant to contract. The

contract and other materials are enclosed-

The applicant, Merlin B, Kingston, appealed the denial to the District Court and

becausl my client, Weber Basin Water Conservancy District, filed a protest, it
was named as a defendant. The Bureau of Reclamation declined to participate,

which is its usual practice.

Weber Basin sent interrogatories to the plaintiffand in the responses, Mr-
Kingston admits that he and his "successor in interest" use the water currently

and have been using it for years. This admission was in his response to

Interrogatories No. 2,3, 4 and 13, copy enclosed. Merlin B. Kingston's
sr"""r*, in interest is Coalt, Inc., the current owner of the real property where

the water rights would be used. Since the Applications have never been

approved utta utt of the water in the A-1 drain is appropriated under 3l -2058'

this admission is fioubling-

Catherine L. Brabson 801'323.3256 catherine.brabson@hro'com

299 South Main Street, Suite 1800 Salt Lake City, Utah 84111-2263 tel 801.521.5800 fax 801.521.9639
H196262 vl

p-?



Noy Or+ 05 O1:13p p.3

Holrne Roberts & Owen r,r,p
Athrnrys at Lout

Heather Shilton, Esq.
Novernber 3,2005
Page2

If you have any questions or need any additional information, please do not

hesitate to contact me.

CLB\kaw

Sinro'brglv,

ij
| 'lr'

Cahg5[ne
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CARL E. KINGSTON (#1826)
Attomcy for Plaintiff
3212 South Stat€ Street
Salt Lake City, Utah 84115

Phone: 486-t458

SECOND DISTzuCT COURI STATE OF UTAH, DAVIS COUNTY

---ooo00()0---
MERLIN B. KINGSTON,

ANSWERS TO
INTERROGATCiuES

Civil No. 050700119

Plainti.ff,

vs.

JERRY D. OLDS, STATE ENGINEER;
WEBER BASIN WATER CONSER-
VANCY DISTRICT; and UMTED
STATES OF AMERICA, BUREAU OF
RECLAMATION,

Judge: Jon M. Memmott

Defendants.
'-ooo0ooo---

Comes now the Plaintiff pursuant to the Utatr Rules of Civil Procedure and

answers Defendant Weber Basin Water Conservancy District's Interogatories' as

follows:

INTERROGATORY NO. l: State the basis for your contention in paragraph 8 of

yorx complaint ihai ihe rrlaiers souglit t,: tr apprepnaie/-r -.-:nder the A-ppllcations rwe-;s 2sd

stitl are available to be appropriated-

ANSWER: The water is and has been available at the sources sought, as detailed

in the applications and is not being used by anyone else-

INTERROGATORY NO. 2: State the basis for your contention in paragraph 8 of

your complaint that the proposed use of water under the Applications would not impair

existing rights or interfere with more beneficial uses.

ALLS_WER: The water sought to be appropriated, has been for years and is
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,., 
jf.l.o.. curTently being used by Plaintiff and his sucoessor in interest and is not being used by

anyone other than Plaintiff-

INTERROGATORY NO. 3: State ttre biris for your contention in paragraph 8 of

your complaint that the plan of use under tbe Applications is economically and physically

feasible.

ANSWER: Plaintiff and his successor in interest have been using the water for

several years.

INTERROGATORY NO. 4: State the basis for your contention in paragraph 3 of

yo111 complaint that the applicant has the financial ability to complete the proposed means

of use specified in the Applications.

AI.ISWER: Plaintiff and his successor in interest have been using the water for

several years.

INTERROGATORY NO. 5. State the basis for your contention in paragraph 8 of

your complaint that the Applications were filed in good faith'

ANSWER: The water is available on the subject property and has not been used

by anyone else.

INTERROGATORY NO- 6. State the basis for your contention in paragraph 9 of

your complaint that "the State Engineer's rejection of the Applications was in error-"

ANSWER: Plaintiff objects to this Interrogatory as calling for a legal conclusion-

Withour waiving this gbjection, Flain^.iff s':aies t.hat al! criteria for tle proPer

appropriation of water was met by plaintiff.

INTERROGATORY NO. 7. Please describe with particularity or identiff the

unappropriated water and the source identified in the Applications which is available-

ANSWER: The water is that which is in open ditches across the subject property,

as set forth in the apPlications.

INTERROGATORY NO. 8. Identiff with specificity by meets and bounds, maP
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.., "t',"rr'- or other specific means, the acreage in Sections 26 and 27, T2NRIW, that will be

irrigated txrder the Applications.

ANSWER: The meets and bounds descriptions are set forth in the applications.

Identifr with specificity by meets and bounds, map

or other specific means, the acreage in any and all of your real property in Sections 26 artd

27, T2NRIW, that is not presently irrigated under existing vested water rights.

ANSWER: The subject property was transferred to Coalt, Inc-, the current owner

arrd plaintiff s succesmr in interest. Plaintiff gansferred the subject water rights along

with the property. Plaintiff will move to amend the Complaint to name Coalt, lnc- as the

proper Plaintiff.

INTERROGATORY NO. 10. Identiff all persons having discoverable knowledge

of your claim in this matter and for each person, describe with particulariU the basis and

substance of their knowledge.

ANSWER: Plaintiff, who can be contacted through counsel;

chris Grundvig, P. o. Box 577, Huntinglon, utah 84528, phone (435)

6g7-5670- Mr. Grundvig worked for Plaintiff and his successor in interest for many years

and used the water from the sources fof irrigation on the subject Property;

Carlos Owen, 1505 West 2280 South, Salt Lake City, Utah, phone (801)

973-9968. Mr. Owen worked for Plaintiff and his successor in interest for many years

and used the water from the sourccs ibr irrigation aa '.hE suDjcci PioPciiii;

Jerry Kingston, 3753 South State Street, Salt Lake City, Utah, phone (8010

262-5493. Mr, Kingston worked for Plaintiff and his successor in interest for many years

and used the water from the sources for irrigation on the subject Property-

INTERROGATORY NO. I l. Identiff all documents, regardless of location,

possession, custody or control, on which you intend to rely to substantiate your claim that

the State Engineer's Memorandum Decision concerning the Applications were in error.

ANSU{ER: Plaintiff s discovery is not complete and it is not known what

18P.
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.., ;y';"r, documents Plaintiff may rely upon. Such docrrnents wiil be identified at such

time as they are known.

INTERROGATORY NO. 12. Identiff all individuals relied upon by you in

responding to the Weber Basin's First Set of lnterrogatories-

ANSWER: Plaintiffand Jerry Kingston.

INTERROGATORY NO. l3- For each Request for Admission in Weber Basin's

First Set of Requests for Admissions which you deny, state the basis for your denial-

ANSWER: See Piaintiffs responses to Requests for Admissions. Plaintiff

believes that the water sought to be appropriated is and always has been available for

appropriation, bccause it has always been available for use and Plaintiff has been using

the water-

Dated this J o day of September, 2005-

STATE OF UTAH )
:ss.

County of Salt Lake )

Merlin Kingston, being first duly sworn, says that he is the Plaintiffnamed in the

above captioned matter, that he has read the foregoing Answers to Interrogatories and that

they are tnrc to the best of his knowledge, information and belief.

Subscribed and swom to before me this 3' o day of September, 2005

-XOTARY 
PUEL]C

CARL E. KINGSTON
3212 Soulh Slole sireel

sort rcre citY, uT 84115
My co-mrnllsion 

^E 

xPiles
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362 WEST M^IN STREET

DELIA, UIAH 8,+624

G35) e6+77+B

FAX (/135) 86+-27+0

WADDINGHA]v1 6T PETERSON
A ?NOFFT\IONAL CORPOI'ATION

ATTORNEYS AT LAW

T}UBPE \V^DDINCI{AM (EENRED)

WARRENH. PETENsON

RICHARDw DrrlNcli^V
GTEG GREATHOUSE

Ncrvembet 2,2005

Scnt uiafactiaile u (a15) E?t-tl 14

Kitk Forbush, P.E.
Rcgional Enginccr
Utah Diwision of Vater Rghtt
RichEcld Atea Of6ce
P.O. Box 563
Rich6el4 UT 84701

Rb: Request for Enforcement Action in Section 1 3,
Toumship 18 Sourh, Range 1 West, SLts&M

Deat Mr. Forbush:

Yor:r office tecendy apptowed Emporary change no.80674, with condidons. One of
t}ose conditions \yas e prohibition of irdgation aftet Octcrber 15,2005, in accotdance with the
lirnitationson (iunnisom-Fayettc Canal Company watcrtighcs containcd onpagc200 ofthc Cox
Decree. The limitation in yout lertet s/as appropriate and consisrent u/ith la\s.

'fhc 
'mtet commissionet fot the lower Seviet River disttibution system checlrcd for water

use at *re location proposed uoder tcmporary changc no. 8A674 on ()ctobct 16, Octobet 22.
and Novembcr 1- On November 1., he for:nd a cenret-pivot sprinkles in operation in the
NWl/4NE7/4,he SIW1/4NE1/4,and, thc SE1/4581/4 of Scctiorr 13, Township 18 South,
Raflge 1 West, SLBEA{- Fr.urher invcstigation indicates that the center sprinkle.r systetn was

applFng weter to this lerrd on at least Ocrobet 31 and Novernber 1- 'lhis water usr: clircctly
wiolatcs the conditions contained in yor:r Octobet 17, 2005 apptoval lerrer fot Temporary
Change Appt No. 60764 and page 20A of the Cox Decree. Page 200 reads:

6ll rights designarcd as "Fe[ Vate/' ellocated to \Weswiesr lrrigtion Company,
(.ir.rnnison Faycrte Canal Cotnpany aod Dover Irrigation Company shall be seictly
appurtcnarrt to thc lanclc under their said canals respectively aE norw conetnrcted aod
any and afl rights, if any, to tta:nsfet the use of said rretcr to other landa is hercby
weived. Bmpbasie addedJ

Photographs of the warer use were raken d*i"g the inspection on November 1. Trvo
of those photographs are printed on this lettet.
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Kirk Forbush
PagcZ
November 2,2005

".".Given that Mt. Doruis hrd clcar instructions on when the water in qucstion could be

uscrl, we re.quest rhat an immediate notice of violetion and cease and desisr otdtl bc issucd

pursuanr b Utah Code Annotarcd 573-2-25 and Utah Adminisrtatiwe Rulcs R655-1+11. We

hot]tut fiequest that penalties be imposed pursuarrt to UCA 573-2'?6 for each,sepatate {a19F
violauon, including r reguit"rnent that thJ watcr rights in quesrion be replaced as provided in
UCA S73-2-26(3)] fn 't 

pl"..or.nr watet should be ptcrvided to the ourncrs of Sevier Brtdge

Rcserroir inasmrrch as their fall storage \sater was comptctrnised by use of rvarcr after Octobet

15, 2005 in violation of rhe Cox Dccce and thc October 11,2UJ5 approval lencr-

Please notifr us of any proceedingp with respcct to thesc violations. Pleasc fcel frcc to

contact our of6ce if yon sdsh to discuss arty of the requests or infornation contaioed in this

lener. Thank you for yout atrention to this rcquest.

Sincerely yours,

WIIP/Ih
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RECEIVED
Nov 2 : ztIF

wArlB$iorfis

Robert Fotheringham
Utah Water Rights Division
1780 North Research parkway
North Logan, Utah g4341

Dear Mr. Fothcriugham,

For your information, a well, located at approxim atery 620south g00 wesr(smithfield address) has been.tncapped and free'tio*il f;; r"veral months now. It ismy understanding that the weil was iermitterr as 
" 
do-;;;; curnary welr.

will you please take immediate action, as you deem appropriate, to bring the wellusage into compliance with its' permitted use. 
r -- --* -

Sincerely."C;iisRtut

Jetlry R. Gittins
S ummit Creek Distribution Commission Chairman

RECEIVED
Nov 2 2 2CI05

WATER RIGHTS
CEDAR CITY

2{'1+87 flrLe Ph,llrjrs


